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This is a revised decision on the petition filed on 17 February, 2006, requesting withdrawal of the 
holding of abandonment under 37 C.F.R. §1.181. 



For the reasons set forth below, the petition as considered imder 37 C.F.R. §1.181 is 
DISMISSED. 



( 1 ) Any petition (and fee) for reconsideration of this decision must be submitted 
within two (2) months from the mail date of this decision. Extensions of time 
under 37 C.F.R. §1.1 36(a) are permitted. The reconsideration request should 
include a cover letter entitled "Renewed Petition under 37 C.F.R. §1.181." 

(It appears that Petitioner's only alternative herein is to file a petition under 37 



NOTES: 



C.F.R. S1.137(by > 
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(2) Thereafter, there will be no further reconsideration of this matter / 

(3) Petitioner's submissions suggest a lack of familiarity with petitions practice 
before the Office. Petitioner may wish to seek the guidance of a registered to 
practice before the Office, which information may be found at www.uspto.gov. 
Petitioner may also find there extensive commentary on the prosecution of an 
application in the form of the Manual of Patent Examining Procedure (MPEPV 



BACKGROUND 

The record reflects that: 

• Petitioner failed to reply timely and properly to the non-final Office action mailed on 10 
December, 2004, with reply due absent extension of time on or before 10 March, 2005; 

• on 2 March, 2005, Petitioner filed a paper, entitled: "Claims" and comprised of two (2) 
pages, however, on 8 July, 2005, the Office mailed a Notice of Non-CompUant 
Amendment and set a one- (1-) month period of response;^ 

• it was Petitioner's failure to reply timely and properly to the 8 July, 2005, which then 
resulted in the application going abandoned after midnight 8 August, 2005; 

• Petitioner submitted additional papers on 24 August, 2005, however, as noted above, the 
application already had gone abandoned; 

• the Office mailed the Notice of Abandonment on 3 1 January, 2006; 

• on 17 February, 2006, Petitioner filed a the instant paper (considered as a petition under 
37 C.F.R. §1.181, inter aha, because Petitioner has failed to submit the petition with any 
fee), and with the allegation that he has been in contact with the Examiner (documented 
by the Examiner's Interview Summary) and that Petitioner had responded to the office 
action. 



For more than a century, punctuality and due diligence, equally with good faith, have been deemed essential requisites to the 
success of those who seek to obtain the special privileges of the patent law, and they are demanded in the interest of the public and 
for the protection of rival inventors. See: Porter v. Lx)uden , 7 App.D.C. 64 (C.A.D.C. 1895), citing WoUensak v. Sargent , 151 U.S. 
221, 228, 38 L. Ed. 137, 14 S. Ct. 291 (1894). An invention benefits no one unless it is made public, and the rule of diligence should 
be so applied as to encourage reasonable promptness in conferring this benefit upon the public. Automatic Electric Co. v. Dyson, 52 
App. D.C 82; 281 F. 586 (C.A.D.C. 1922). Generally, 35 U.S.C. §6; 37 C.F.R.§§1.181, 182, 183. 



This Notice incorrectly reflects the receipt date of the filing as **04-02-05" (emphasis added), rather than the correct receipt date of 
2 March, 2005. 
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Petitioner is reminded that all practice before the Office is in writing (see: 37 C.F.R. §1.2^). 
Moreover, Petitioner must be responsive within the time limits set out by the Office in Office 
actions because these time periods are statutorily set by Congress and cannot be altered by the 
Office. 



STATUTES. REGULATIONS AND ANALYSIS 

Congress has authorized the Commissioner to "revive an application if the delay is shown to the 
satisfaction of the Commissioner to have been "unavoidable." 35 U.S.C. §133 (1994)."* 

The regulations at 37 C.F.R. §1.1 37(a) and (b) set forth the requirements for a petitioner to revive 
a previously unavoidably or unintentionally, respectively, abandoned application under this 
congressional grant of authority. The language of 35 U.S.C. §133 mid 37 C.F.R. §1.1 37(a) is 
clear, unambiguous, and without qualification: the delay in tendering the reply to the outstanding 
Office action, as well as filing the first petition seeking revival, must have been unavoidable for 
the reply now to be accepted on petition.^ 

Delays in responding properly raise the question whether delays are unavoidable.^ Where there is 
a question whether the delay was unavoidable, Petitioners must meet the burden of establishing 
that the delay was unavoidable within the meaning of 35 U.S.C. §133 and 37 C.F.R. §1.137(a).^ 
And the Petitioner must be diligent in attending to the matter.^ Failure to do so does not 



The regulations at 37 C.F.R. §1 .2 provide: 
§1.2 Business to be transacted in writing. 

All business with the Patent and Trademark Office should be transacted in writing.The personal attendance of applicants or their attorneys or 
agents at the Patent and Trademark Office is unnecessary. The action of the Patent and Trademark Office will be based exclusively on the 
written record in the Office. No attention will be paid to any alleged oral promise, stipu]ation,or understanding in relation to which there is 
disagreement or doubt. 

"^35 U.S.C. §133 provides: 
35 U.S.C. §133 Time for prosecuting application. 

Upon failure of the applicant to prosecute the application within six months after any action therein, of which notice has been given or mailed to 
the applicant, or within such shorter time, not less than thirty days, as fixed by the Commissioner in such action, the application shall be 
regarded as abandoned by the parties thereto, unless it be shown to the satisfaction of the Commissioner that such delay was unavoidable. 

^ Therefore, by example, an unavoidable delay in the payment of the Filing Fee might occur if a reply is shipped by the US Postal 
Service, but due to catastrophic accident, the delivery is not made. 

^ See: Changes to Patent Practice and Procedure; Final Rule Notice, 62 Fed. Reg. at 53158-59 (October 10, 1997), 1203 Off, Gaz. 
Pat. Office at 86-87 (October 21, 1997). 

^ See: In re Application of G. 1 1 USPQ2d 1378, 1380 (Comm'r Pats. 1989). 

o 

See : Diligence in Filing Petitions to Revive and Petitions to Withdraw the Holding of Abandonment , 1 124 Off. Gaz. Pat. Office 33 
(March 19, 1991). It was and is Petitioner's burden to exercise diligence in seeking either to have the holding of abandonment withdrawn or the 
application revived. See 1 124 Off. Gaz. Pat. Office supra . 
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constitute the care required under Pratt, and so cannot satisfy the test for diligence and due care. 

(By contrast, unintentional delays are those that do not satisfy the very strict statutory and 
regulatory requirements of unavoidable delay, mid also, by definition, are not intentional.^)) 

Allegations as to the Request to 
Withdraw the Holding of Abandonment 

The courts have determined the construct for properly supporting a petition seeking withdrawal 
of a holding of abandonment.^^ 

The commentary at MPEP §711 .03(c) provides: 

* * * 

B. Petition To Withdraw Holding of Abandonment Based on 
Evidence That a Reply Was Timely Mailed or Filed 

37 C.F.R. §L10(c) through §1. 10(e) and §1. 10(g) set forth 

procedures for petitioning the Director of the USPTO to accord a 
filing date to correspondence as of the date of deposit of the 
correspondence as "Express Mail" A petition to withdraw the 
holding of abandonment relying upon a timely reply placed in 
"Express Mail" must include an appropriate petition under 37 

C. F.R. §1.1 0(c), (d), * (e), or (g) (see MPEP § 513). When a paper 
is shown to have been mailed to the Office using the "Express 
Mail" procedures, the paper must be entered in PALM with the 
"Express Mail" date. 

Similarly, applicants may establish that a reply was filed with a 
postcard receipt that properly identifies the reply and provides 
prima facie evidence that the reply was timely filed. See MPEP § 
503. For example, if the application has been held abandoned for 
failure to file a reply to a first Office action, and applicant has a 
postcard receipt showing that an amendment was timely filed in 
response to the Office action, then the holding of abandonment 
should be withdrawn upon the filing of a petition to withdraw the 



Therefore, by example, an unintentional delay in the reply might occur if the reply and transmittal form are to be prepared for 
shipment by the US Postal Service, but other pressing matters distract one*s attention and the mail is not timely deposited for shipment. 

See: Delgarv. Schulver , 172 USPQ 513 (D.D.C. 1971). 
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holding of abandonment. When the reply is shown to have been 
timely filed based on a postcard receipt, the reply must be entered 
into PALM using the date of receipt of the reply as shown on the 
post card receipt. 

Where a certificate of mailine under 37 C.F.R. SI .8. but not a 
postcard receipt, is relied upon in a petition to withdraw the 
holding of abandonment, see 37 C.F.R. §1.8(b) and MPEP § 512. 
As stated in 37 C.F.R § 1.8(b)(3) the statement that attests to the 
previous timely mailing or transmission of the correspondence 
must be on a personal knowledge basis, or to the satisfaction of the 
Director of the USPTO. If the statement attesting to the previous 
timely mailing is not made by the person who signed the 
Certificate of Mailing (i.e., there is no personal knowledge basis), 
then the statement attesting to the previous timely mailing should 
include evidence that supports the conclusion that the 
correspondence was actually mailed (e.g., copies of a mailing log 
estabUshing that correspondence was mailed for that application). 
When the correspondence is shown to have been timely filed based 
on a certificate of mailing, the correspondence is entered into 
PALM with the actual date of receipt (i.e., the date that the 
duplicate copy of the papers was filed with the statement under 37 
C.F.R. §1.8). 

37 C.F.R. § 1.8(b) also permits appHcant to notify the Office of a 

previous mailing or transmission of correspondence and submit a 

statement under 37 C.F.R. 1.8(b)(3) accompanied by a duplicate 

copy of the correspondence when a reasonable amount of time 

(e.g., more than one month) has elapsed fi-om the time of maihng 

or transmitting of the correspondence. Applicant does not have to 

wait until the application becomes abandoned before notifying the 

Office of the previous mailing or transmission of the 

correspondence. Applicant should check the private Patent 

A pplication Information Retrieval (PAIR) svstem for the status of 

the correspondence before notifying the Office. See MPEP § 512 . 

* « * 



Thus, Petitioner appears not to have satisfied the showing requirements described above. 
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CONCLUSION 



Because Petitioner has not satisfied the burdens set forth in Delgar v. Schulver . the petition as 
considered under 37 C.F.R. §1.181 hereby is dismissed . 

ALTERNATIVE VENUE 

It is very clear in this matter that Petitioner's only alternative to irretrievable abandonment may 
be petition alleging unintentional delay under 37 C.F.R. § 1. 1 37(b). 

Petitioner may wish to file such a petition to the Commissioner requesting revival of an 
application abandoned due to unintentional delay. (See : 

http://www.uspto.gov/web/offices/pac/mpep/documents/0700_71 l_03_c.htm#sect71 1.03c ) 

A petition to revive on the grounds of unintentional delay must be filed promptly and such 
petition must be accompanied by the reply (the amendment), the petition fee, and a statement that 
" the entire delay in filing the required reply from the due date for the reply until the fiUng of a 
grantable petition was unintentional .'' (The statement is in the form available online.) 

Further correspondence with respect to this matter should be addressed as follows:*^ 

By mail: Commissioner for Patents^^ 
P.O. Box 1450 
Alexandria, VA 22313-1450 



By FAX: IFW Formal Filings 
(571)273-8300 
ATTN.: Office of Petitions 



By hand: Mail Stop: Petition 

Customer Service Window 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



' ^ The regulations at 37 C.F.R. §1 .183 sets forth that waiver of the rules is "subject to such other requirements as may be imposed." 

On July 15, 2005, the Central Facsimile (FAX) Numbe r changed to (571) 273-8300. The old FAX number no longer is in service 
and (571) 273-8300 will be the only facsimile number recognized for centralized delivery . (For further information, sec: 
http://www.uspto.gov/web/ofrices/pac/dapp/opla/preognotice/cfax062005.pdf.) 

13 

To determine the appropriate addresses for other subject-specific correspondence, refer to the USPTO Web sue at www.uspto.gov. 
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Telephone inquiries concerning this decision may be directed to the undersigned at (571) 272- 
3214. 



John J. Gillon, Jr. 
Senior Attorney 
OfSBce of Petitions 

End. 10 December, 2004, and 8 July, 2005, Office actions 
Form: Petition under 37 C.F.R. §1.1 37(b) 




PTO/SB/64 (10-05) 
Approved for use through 07/31/2006. 0MB 0651-0031 
U.S. Patent and Trademarlc Office; U.S. DEPARTMENT OF COMMERCE 

Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid 0MB contr ol number. 



PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT 
ABANDONED UNINTENTIONALLY UNDER 37 CFR 1,1 37(b) 



Docket Number (Optional) 



First named inventor: 

Application No.: Art Unit: 

Filed: Examiner: 
Title: 



Attention: Office of Petitions 
Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
FAX (571)273-8300 

NOTE: If information or assistance is needed in completing this form, please contact Petitions 
Information at (571) 272-3282. 

The above-identified application became abandoned for failure to file a timely and proper reply to a notice or 
action by the United States Patent and Trademark Office. The date of abandonment is the day after the expiration 
date of the period set for reply in the office notice or action plus an extensions of time actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 



NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee - required for all utility and plant applications 
filed before June 8, 1995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

1. Petition fee 

rjSmall entity-fee $ (37 CFR 1.17(m)). Applicant claims small entity status. See 37 CFR 1.27. 



I I Other than small entity - fee $ (37 CFR 1 .17(m)) 



2. Reply and/or fee 

A. The reply and/or fee to the above-noted Office action in 

the form of ^(identify type of reply): 



has been filed previously on . 
is enclosed herewith. 



B. The issue fee and publication fee (if applicable) of $ . 

I I has been paid previously on 

r~l is enclosed herewith. 



[Page 1 of 2] 

This collection of information is required by 37 CFR 1.137(b). The Information is required to obtain or retain a benefit by the public which is to file (and by the 
USPTO to process) an application. ConHdentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11 and 1.14. This collection is estimated to take 1.0 hour to 
complete, including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the Individual case. Any 
comments on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, 
U.S. Patent and Trademark Office. U.S. Department of Commerce. P.O. Box 1450, Alexandria. VA 22313-1450. DO NOT SEND FEES OR COMPLETED 
FORMS TO THIS ADDRESS. SEND TO: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call l-BOO-PTO-QIQQ and select option 2. 



PTO/SB/64(1CK)5) 
Approved for use through 07/31/2006. 0MB 0651-0031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paperworfc Reduction Act of 1995, no persons are required to respond to a coltection of information uriless it displays a valid QMS control number. 



3. Terminal disclaimer with disclaimer fee 

I I Since this utility/plant application was filed on or after June 8, 1995, no tenninal disclaimer is required. 

I I A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ for a small entity or $ 

* — ' for other than a small entity) disclaiming the required period of time is enclosed herewith (see 
PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1 .1 37(b) was unintentional. [NOTE: The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1 .1 37(b) was unintentional (MPEP 71 1 .03(c). 
subsections (tll)(C) and (D)).] 

WARNING: 

Petitioner/applicant is cautioned to avoid submitting personal Infomiatlon In documents filed in a patent application that may 
contribute to identity theft. Personal Infomiation such as social security numbers, bank account numbers, or credit card 
numbers (other than a check or credit card authorization form PTO-2038 submitted for payment purposes) is never required by 
the USPTO to support a petition or an application. If this type of personal infomnation Is Included in documents submitted to the 
USPTO, petitioners/applicants should consider redacting such personal information from the documents before submitting them 
to the USPTO. Petitioner/applicant is advised that the record of a patent application is available to the public after publication 
of the application (unless a non-publication request in compliance with 37 CFR 1.213(a) is made in the application) or issuance 
of a patent Furthenrnore, the record from an abandoned application may also be available to the public if the application is 
referenced in a published application or an Issued patent (see 37 CFR 1.14). Checks and credit card authorization forms PTO- 
2038 submitted for payment purposes are not retained in the application file and therefore are not publicly available. 



Signature Date 



Typed or printed name Registration Number, if applicable 



Address Telephone Number 



Address 

Enclosures: Fee Payment 
□ Reply 

I I Tenninal Disclaimer Form 

I I Additional sheets containing statements establishing unintentional delay 
I I Other: 



CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1.8(a)] 
I hereby certify that this correspondence is being: 

rn Deposited with the United States Postal Service on the date shown below with sufficient 
' — ' postage as first class mail in an envelope addressed to: Mail Stop Petition, Commissioner for 

Patents. P. O. Box 1450, Alexandria, VA 22313-1450. 
I I Transmitted by facsimile on the date shown below to the United States Patent and Trademark 
* — ' Office as (571) 273-8300. 



Date Signature 



Typed or printed name of person signing certificate 



[Page 2 of 2] 



Privacy Act Statement 



The Privacy Act of 1974 (P.L 93-579) requires that you be given certain information in connection 
with your submission of the attached form related to a patent application or patent. Accordingly, 
pursuant to the requirements of the Act, please be advised that: (1) the general authority for the 
collection of this infonmation Is 35 U.S.C. 2(b)(2); (2) furnishing of the infomnation solicited is voluntary; 
and (3) the principal purpose for which the information is used by the U.S. Patent and Trademark 
Office Is to process and/or examine your submission related to a patent application or patent. If you do 
not furnish the requested information, the U.S. Patent and Trademark Office may not be able to 
process and/or examine your submission, which may result in termination of proceedings or 
abandonment of the application or expiration of the patent 

The information provided by you in this form will be subject to the following routine uses: 

1 . The information on this form will be treated confidentially to the extent allowed under the 
Freedom of Information Act (5 U.S.C. 552) and the Privacy Act (5 U.S.C 552a). Records from 
this system of records may be disclosed to the Department of Justice to determine whether 
disclosure of these records is required by the Freedom of Information Act. 

2. A record from this system of records may be disclosed, as a routine use, in the course of 
presenting evidence to a court, magistrate, or administrative tribunal, Including disclosures to 
opposing counsel in the course of settlement negotiations. 

3. A record in this system of records may be disclosed, as a routine use, to a Member of 
Congress submitting a request involving an individual, to whom the record pertains, when the 
individual has requested assistance from the Member with respect to the subject matter of the 
record. 

4. A record in this system of records may be disclosed, as a routine use, to a contractor of the 
Agency having need for the infonnation in order to perform a contract Recipients of 
information shall be required to comply with the requirements of the Privacy Act of 1974. as 
amended, pursuant to 5 U.S.C. 552a(m). 

5. A record related to an International Application filed under the Patent Cooperation Treaty in 
this system of records may be disclosed, as a routine use, to the International Bureau of the 
World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty. 

6. A record In this system of records may be disclosed, as a routine use, to another federal 
agency for purposes of National Security review (35 U.S.C. 181) and for review pursuant to 
the Atomic Energy Act (42 U.S.C. 218(c)). 

7. A record from this system of records may be disclosed, as a routine use. to the Administrator, 
General Sen/ices, or his/her designee, during an inspection of records conducted by GSA as 
part of that agency's responsibility to recommend Improvements in records management 
practices and programs, under authority of 44 U.S.C. 2904 and 2906. Such disclosure shall 
be made in accordance with the GSA regulations governing inspection of records for this 
purpose, and any other relevant (/.e., GSA or Commerce) directive. Such disclosure shall not 
be used to make determinations about individuals. 

8. A record from this system of records may be disclosed, as a routine use. to the public after 
either publication of the application pursuant to 35 U.S.C. 122(b) or issuance of a patent 
pursuant to 35 U.S.C. 151. Further, a record may be disclosed, subject to the limitations of 37 
CFR 1.14, as a routine use, to the public if the record was filed in an application which 
became abandoned or in which the proceedings were temiinated and which application is 
referenced by either a published application, an application open to public inspection or an 
issued patent 

9. A record from this system of records may be disclosed, as a routine use. to a Federal, State, 
or local law enforcement agency, if the USPTO becomes aware of a violation or potential 
violation of law or regulation. 
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: ' Notice of Non-Compliant Amendment (37 CFR l.i21) 

The amendment document filed on h^'T. _is considered non*compUant because it has &iled to meet flie tequicements of 

37 CFR 1 . 12 1 . In order for the amendment document to be compliant, correction of the following item(5) is required. Only the 
corrected section of the non-compliant anicudment document must be rcsuboiitted (io Its entirety), eg., tlie entire 
^Amendments to the claims" section of applicant's amendment document most be re-submitted. 37 CFR 1 .121(h). 

THE FOLLOWING CHECKED (X) ITEM(S) CAUSE THE AM5.NDMENT DOCUMENT TO BE NON-COMFLIANT: 

□ I. Amendments to the specification: 

□ A. Amended parDgraph(s) do not include markings, 

□ B. New paragraph(s) should not bo underlined. 

□ COther - -• ; • ' • 

□ 2. Abstract- 

□ A. Not presented on a s^arate sheet 37 CFR 1.72. 

□ B.Otfier ' ' -" • 



3. Amendments to ttie draiving?: 



4. Amendments to the claims: 

D A. A complete listing of all of the claims is not present 

□ B. The listing of claims does not inchido 6ie text of all pending ckiims (including withdrawn claims) 
^C. C. Eadi claim has not been provided with the proper status identifier^ and as such, the individual status of each 
claim cannot be identified. Note: ^e status of every claim must be indicated aile^ its claim nunlber by using 
one of the following 7 status identifiers: (Original)* (Currently amended), (Canceled), (Withdrawn), (Previously 
presented), (New) and (Not entered). 
D D. The claims ofthis amendment pap^havcrK>t bem presented in ascendii^ 

^ E> Other ^ffC^^a^^^^^rH ^ ^^triM^ . . - 

For further explanation of the amendment format required by 37 CFR 1.12 1» see MPEP Sec. 714 and the USPTO website at 
hltny/www.u»nlo.gov/SveVofiioe</iiaiardOT^ 

If the non-compliant amendment is a PRELIMINARY AMENDMENT, applicant is given ONE MONTH from die mail date of 
this letter to supply the coiirected section which complies wiOi 37 CFR 1 . 12 L Failure to comply with 37 CFR 1.121 will result in 
non-entry of the preliminary amendment and examination on the merits will commence without consideration of the proposed 
• changes in the preliminary amendnttn!(s). This notice is not an action under 35 U.5.C 132, and this ONE MONTH time limit 
is pot extendable. 

If the noil-compliant amendment is a reply to a NON*FINAL OFFICE ACTION (induding a submission for aa RCE), and 
since the amendment appears to be a bona fide attempt to be a reply (37 CFR 1.135(c)), applicant is given a TIME PERIOD of 
ONE MONTH fiom die mailing of this notice within v^ch to re-submit the corrected section which complies with 37 CFR 1.121 
in order to avoid abandonment EXTENSIONS OF TUiS TIME PERIOD ARE AVAILABLE UNDER 37 CFR L136(a). 

If the amendment is a reply to a£{NAL REJECTION^ diis form may be an attachment to an Advisory Actioa Tlie period for 
response to a final refcctioirtonthui^ to run from the date set In the final rejection, and is not affected by the non-compliant 
status dt the amendn 




-^^rr 

Legal histruments Examiner (LIE) ^ Telephone No. 



Rev. 6/04 
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NOTICE REQUIRING EXTENSION OF TIME FEE 
No New Time Period is Frovi^ 

Applicant's reply to the Office Action mailed on 1? -/O ''0¥ w as received in the Office oh 3 -^Q jT , 
which is after the expiration of the period for reply set in Ae Office action. The time period for reply continues to run 
from the mailing date of the Office action. Thb application will become ABANDONED unless applicant obtains an 
extension of time by filing a petition under 37 CFR 1 . 1 36(a) accompanied by the appropriate fee as set forth in 37 CFR 
l.l7(aXlH9 within the maximum extendable time period for reply (e.g., sue months for a reply to anon-final 
rejection). 

The date on v^ich the petition under 37 CFR 1 . 1 36(a) and ti^ appropriate extension fee have been filed is the date for 
purposes of determining the period of extension and the corresponding amount of the fee due. Hie expiration of the 
time period is determined by the amount of the fee paid. In no case may an applicant reply later than the maximum 
period of SIX (6) MONTHS statutoiy period or obtun an extendon for more than FIVE (S) MONTHS beyond the date 
for reply set forth in an Office action. 



1. The appropriate extension oftime fee is missing. 
Q 2. The extension bftlme fee subnutted is insufncittt. 

rn 3. The funds in Deposit Account No. ' . ' • are insufficient to cover the entire fce due. the balance is due 
within the time period set forth in this notice. See note below regarding the approprii^ service chmge. 



4. The Credit Card payment to cover the entire fee due to 

Account • ■■• (Card ^pe + last 4 digits ONLY) was refused. The Mance is due 

vnthin the time period set forth in this notice. See note below regarding die appropriate service diarge. 

5. Other. ' 



□ 
0 

Explanation {Provide specific details of the required correction in order to assist tfte <q)plicani. Indicate whether a 
service charge has been ackied to the fee due): m. / / *£ J — ^ /^y ^ j 

THE AMOUNT OF THE FEE(S) DUE IS SUBJECT TO CHANGE, GEKERALLY ON OCTOBER I OF EACH YEAR (37 CTR 
1.17 & 1.21). THE AMOUNT OF THE FEE(S) DUE IS DETERMINED AS OF THE DATE A COMPLETE REPLY WITH 
THE APPROPRIATE F£E(S) IS RECEIVED BY THE OFnCE'07 CFR 1 .8 & l.IO). BECAUSE THE AMOUNT DUE IS 

SUBJECT TO CHANGE, IT IS RECOMMENDED THAT APPUCANT CHECK THE CURRENT FEE SCHEDULE WHICH IS 
AVAILABLE ON THE USPTO*S WEBSITE AT: httoz//www.witao.Pov/weh/omc es/nt^afJone^^ 

Service Charges: There is a S50 s^ice diarge for fsocessing each payment reftised Oncluding a check returned ''unpaid") or 
charged back by a financial institution (37 CFR 1.21(ni)). There is a $25.00 senrice duuge for each month when the balance of a 
d^sit account is below SIOOO at die end of the nionth (37 CFR 1 .2l(bX2)). 



(571)272- 
Technical Sup|x^ Staff (TSS) 

Note to TSS: Please do NOT use this notice if the application b under a final rejection. 
FTOL-319A (Rev 5-05) 
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Office Action Summary 



Application No. 
10/714,241 



Applicant(s) 
GARNER. IMICHAEL DARNELJ. 



Examiner Art Unit 

Maro E.Norman 3744 

- Th0 miUNG DATE of this communfcatlon appears on tha eover sheet with the eonespoMlettee Mress - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

• g*«*«JnfMa of tim« may ha avagaMft undflf the provisions of 37 CFR 1.136(a). tn no event, however, may a reply be limdy filad 
after SIX (6) MOffTHS from the rnaiSng date or iWs 001^ . 

. If ihapeftod tor reptyspedfiad above Is less than thirty (30) days, a reply wfthin the 

. If NO period for reply is specified above, the maximum statutory perfod will apply and wiB expire SiX (6) MOMTHS from the malBng date of IMa communication. 

• Failure lo reply witMn the set or extended period for reply wOl. by statute, cause Ihe application to become ABANDONED (35 aS.C. $ 133). 
Any reply received by the Office later than tlvee months alter the niaif^ 
earned patent tenn aiQuslroenl See 37 CFR 1 .704(6). 

Status 

l)|g) Rpspftfifiivfi to communicationfs) filed on 01 July 2004 . 
2a)n This action Is FINAL. 2b)H This action is non-final. 

3) n Since this application is In condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) IS Clalmfe^ M is/are pending in the application. 

4a) Of the above daim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) KI Claimfs) 1-4 is/are rejected. 
?)□ Clalm(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification Is objected to by the Examiner. ^, 
10)n Thedrawing(s)fOedon is/are: a)D accepted or bO objected to by the Examiner. 

Applicant nriay not request that any otqedion to the dr3win9(8) be holding See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is requirBd if the drawing(s) is objected to. See 37 CFR 1 .121 (d). 
1 i )□ The oath or declaration Is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim forfbreign priority under 35 U.S.C. § 1 19(a)Kd) or (O- 
a)n All b)n Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have beign received in Appl^^^ 

3X2 Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed OfTice action for a list of the certified copies not received. 



Attachment(s) 

1) IS Notice of References ated (PTO-d92) 

2) D Notice of Oraflsperson's Patent Drawing Review (PTO-948) 

3) □ Information CKsdosure Stalement(s) (PTO-1449 or PTO/SB/Od) 

Paper No(8)/Mail Date 



4) □ Interview Sumaiary PTOSIS) 

Paper NoCsVMalt Date. . 

5) n Notice of informal Patent AppDcatlon (PTO*152) 

6) □other. ^. 



U.S. f^tantantf Trademsfk Office 
PTOL-326 (Rev. 1-04) 
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DETAILED ACTION 



Spedfication 

The following guidelines illustrate the preferred layout for flie specification of a utility 
iq)plication. These guidelines are su^^sted for Ac appliomt's use. It is suggested that 
Applicant's specification be rewritten to cohform to these guidelines, HowevCT, Applicant is 
roiuhded that no new inventive matter mav be entCTed into the specification at this time. Only 
those sectioiis that are relevant to Applicait's invention need be included (i.e., there is no need to 
include sections b, c, d, or k). Applicant is referred to the cited patents for examples of proper 
specification foiinat 

, Arrangement of the Specification 

As provided in 37 CFR 1 .77(b), the specification of a utility application should include 
the following sections in order. Each of the lettered item? should ^pear. iii \ip^ case, without 
underlining or bold type, as a section heading. If no text follows the sedion heading, the phrase 
"Not Applicable" diould follow the section heading: 

(a) TITLE OF THE INVENTION. 

(b) CROSS-REFERENCE TO RELATED APPUCATIONS. 

(c) STATEMENT REGARDING FEDERALLY SPONSORED RESEARCH OR 

DEVELOPMENT. 

(d) INCORPORATION-BY-REFERENCE OFMATERIAL SUBMITTED ON A 

COMPACT DISC (See 37 CFR 1.52(eX5) and MPEP 608.05. Computer program 
listings (37 CFR 1.96(c)), "Sequence Listings" (37 CFR 1.821(c)), and tables 
having more than 50 pages of text are permitted to be submitted on compact 
discs.) or 

REFERENCE TO A "MICROFICHE APPENDDC' (See MPEP § 608.05(a). 
"Microfiche Appendices" were accepted by tiie Office until March 1, 2001 .) 

(e) BACKGROUND OF THE INVENTION. 

(1) Field of the Invaation. 

(2) Description of Related Art including information disclosed under 37 CFR 1 .97 
and 1.98. 

(f) BMEF SUMMARY OF THE INVENTION. 

(g) BRIEF DESCRIPTION OF THE SEVERAL VIEWS OF THE DRAWING(S). 

(h) DETAILED DESCRIPTION OF THE INVENTION. 

(i) Claim OR CLAIMS (conuiioicing on a s^arate sheet). 

(j) ABSTRACT OF THE DISCLOSURE (commencing on a separate sheet), 
(k) SEQUENCE LISTING (See MPEP § 2424 and 37 CFR 1.821-1.825. A "Sequence 
Listing" is required on paper if the application discloses a nucleotide or amino 
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acid sequence as defmed in 37 CFR 1.821(a) and if the required "Sequence 
Listing*" is not submitted as an electronic document on compact disc). 

Claim Rejections '35 use §112 
The following is a quotation of the second paragraph of 35 U.S*C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1 -4 are rejected as filing to define the invention in the manner required by 35 
U.S.C. 1 \2, second paragrsq^h. 

The claim(s) are narrative in form and replete with indefinite and fimctional or 
operational language. The structure which goeis to make up the device must be cleariy and 
positively specified The structure inust be organized and correlated in such a manner as to 
preisent a complete operative device. Hie claim(s) must be in one sentence form only. Note the 
format of the claims in the patent(s) cited. 

A preliminary search turned up the cited patents. However* due to the indefinite nature 
of Applicant's claims, it is impossible to do a fiiU analysis regarding the patentability of 
Applicant's invention at this time. Applicant is required to rewrite the claims in a maimer 
conforming to proper USPTO practice and procedure. Upon receipt of Applicant's revised 
claims/a new and fiill search of the prior art and analysis on the merits of Applicant's invention 
will be performed. 



Conclusion 



Application/Control Number. 10/714^41 Pase^ 
Art Unit: 3744 - 

Any inquiry concemmg Oris communication or earUer (»inmuiricatiom fi» 
examiner should be directed to Marc E. Norman whose telephone number is 571-272-4812. The 
examiner can normally be reached on Mon.rFri., 8:30-5:00. 

If atten^rts to reach die examiner by telephone are unsuccessfid, the exainin 
supervisor, Denise Esquivel can be reached on 571-272-4808. The fax phone number for the 
organization where tius application or proceeding is assigned is 703-872-9306. 

Information legarding die status of an application may be obtained firom die Patent 
Application Infornwtion Retiieval (PAIR) system. Status information for published appUcations 
may be obtained fiom either Private PAIR or Public PAIR. StaUis information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direcLuspto.gov. Should you have questions on access to die Private PAIR 
system, contact die Electronic Busiiiess Center (BBC) at 866-217-9197 (toll-free). 
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